Notes on The Informative Message


These notes reflect personal views on implementation of an Informative Message to replace the Silent Call when an answered call from a predictive dialler encounters the "No Agent Available" (NAA) situation.

The message should state the name of the caller and explain the purpose of the call, noting that the intended purpose was not able to be fulfilled. It should be brief and courteous.

I regard the principles as very important for all to understand what the Informative Message is about.

The detailed points are for the consideration of those looking at the detail of use of the message in practice.

The notes on Regulation draw important distinctions about the roles of various parties.

David Hickson

31 August 2005 (revised 2, 21 September 2005)
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Principles and use of the Informative Message

I have three valuable ways of describing the Informative Message in principle and in use, which I think are helpful to those considering how to deal with it.

1. It simply does what we are all taught to do when learning how to make a telephone call as children. When the called person answers you say who you are and explain the reason for your call.

2. It represents the same degree of inconvenience as any other intended marketing call that results in no benefit for either party. Some would find listening to a recorded message less pleasant than hearing an announcement from a person. Others would find it easier to hang up on a message than a person, once they have recognised that no benefit will be derived from the call.

3. It completes the transaction of the call, so the called person can put down the phone and get on with their life after a brief interruption that has no hangover effects. There must be no explicit, or even implied, need to make a return call or take any other action.

Detailed points

The caller

The caller is the person carrying the legal responsibility for the call - the data controller.

The name is given in a form that is adequate for that person (legal entity) to be identified. The identification should be the minimum necessary for contact details to be obtained from readily available sources if desired. Some companies will need to give more information than others in order that this may be achieved. A sensible determination of what is necessary should be made in each case. We do not want a full list of details e.g. postal address, email address, website, phone numbers in every message, although there will be cases where some of these elements may be required.

Use of a true business name that is also a brand must be regarded as acceptable. The ICO may be alerted to cases where an excessive number of NAA calls are being used to promote a new brand name - such cases would be clearly recognised.

The purpose of the call

To satisfy the ICO there cannot be a direct marketing purpose to the content of the message. I believe that some scope must be given for the wording used to be meaningful to the particular call. If it were too bland, i.e. specified in a universal script to be used by all callers in all situations, that would undoubtedly cause annoyance. If it is too interesting, one could say that a marketing purpose to the benefit of the caller is being achieved. Personally I would lean towards the latter, recognising that anything which does not create a negative effect on the recipient must have some beneficial effect for the caller. We do not want the message to be deliberately bad so as to avoid any danger of credit accruing to the caller.

The ICO will have to offer some reasonable guidance.
Other comments - reassurance / apology

It has been suggested that reassurance should feature in the message. The recipient must not however be led to believe that they should be feeling in need of reassurance, as this may have the opposite effect to that intended. If the recipient was not worried, then telling them not to worry may even cause them to worry about what is was that they should have been worried about.
The same is true of apology. If a strongly worded apology is offered, perhaps implying that the recipient has suffered an invasion of their privacy and the reckless theft of their valuable time, they may be drawn into thinking that this could be true.
A well-composed and well-prepared message should be able to convey an appropriate degree of reassurance and apology whilst avoiding the dangers referred to. This could be reflected in the wording used for the statement of the purpose of the call, avoiding the need for a specific statement of apology or reassurance.

It must be remembered that the person called has chosen to answer a telephone call from an unknown caller. They have no expectation that the call will be valuable, urgent or from someone they invited to call. They should however expect a courteous announcement of who is calling, why they called and in this case a brief and simple explanation of what has happened.
Return number

Some believe that it would be useful to offer a number to call if the recipient wishes to receive no further calls from the same company.

As many hold this view, I will cover this particular issue at some length, closing with the essential point.

I would be reluctant to prohibit it, but I would strongly discourage and certainly not require it, for the following reasons:

· It extends the duration of the message.

· Giving a number in the message may well lead the person to think that they are being asked to quickly find a pen and paper or try to remember the number. If they fail or are unable to do so, they will be caused anxiety. This inconvenience is inappropriate and unnecessary.

· Providing a call back number as the CLI denies the use of CLI for return calls associated with the intended marketing purpose (which one assumes would be achieved by most of the calls made).

If the NAA message in any way encourages a return call that could be handled by a sales agent, the message could be said to have a marketing purpose. If the NAA message does not refer to the CLI and does not leave the situation hanging, there is no problem if the CLI is that of a sales line.

· Any reference (no matter how innocent) to a possible need to make a return call could create anxiety. It could lead the recipient to believe that the call is part of a marketing scam to get them to call a premium rate number, perhaps masquerading as a free number.

· If you fear that you may be calling too frequently, presumably some of these calls will be attended by an agent, when this matter could be discussed.

· If you think it likely that the person may not wish to receive any calls from you; why did you call them just to give them a number to call back to say that they do not want the call in the first place?

· If you think it likely that they may not want further calls only after hearing the message; why did you call to play them a message that they did not want to hear, just so that they could find out how to avoid hearing he message again?

· The preceding points illustrate that giving a return number implies that the call is likely to be seen as nuisance, rather than a modest inconvenience.

If the caller thinks that they are likely to be causing nuisance, they should simply desist from the practice. If the caller does not think that call is likely to be seen as nuisance, the recipient should not encouraged to see it that way.

· The announcement of the name must be sufficient for identification of the caller. In the unlikely event of the recipient wishing not to be called again, they should have no trouble finding how to contact the caller through whatever medium they find appropriate.

Answering services / answerphones

This is a big problem, on which there will be many different views.

Some people would wish any caller to leave a message when the call is answered by an answerphone. This may be simply out of curiosity about who has attempted to call them, or because they use their answerphone with a loudspeaker to screen calls.

Where a call is genuinely answered by an answerphone there is no need to attempt to connect an operator, so the question of NAA may not arise.

· Answerphone detection

I understand that there is an issue with the reliability of answerphone detection on the UK network.

I am told that a significant number of Silent Calls are not NAA calls at all but calls that are abandoned in the mistaken belief that it is not a person who has answered. As Silent Calls are unacceptable, any answerphone detection that is not known to be "reliable" must be taken out of use.

Some calls are taken to be Silent Calls due to a long pause after the call has been answered, caused by the use of answerphone detection equipment. I would regard any equipment requiring an excessive pause, that it likely to create an assumption that the call is to be Silent, as "unreliable".

I believe that where "reliable" answerphone detection is available it could be deployed. If it cannot be shown that such equipment exists then there will be no such cases. Those making Silent Calls should face serious consequences.

· Informative Messages left on answerphones

This more rigorous approach to use of answerphone detection will however create a situation where answering machines and services collect Informative Messages.

For those, such as myself, who are notified of messages left on their answering service by a call to their mobile, it could be annoying to be notified of a worthless message. On the other side, for those who use their answerphone to screen calls, this would remove some cases of annoyance caused by callers who hang up without leaving a message. Those who like to check their answerphone to know who called whilst they were out, may have their curiosity satisfied more often.

Those using answerphones or answering services cannot impose conditions on those who call them. Some would wish all callers to leave a message, others would wish callers not to leave a message unless this had some value.

I see the Informative Message left on the answerphone as worthless, but harmless.

Presentation of the message

The following factors need to born in mind when preparing an Informative Message.

· Opening delay

There should be a delay between the technical recognition that the call has been answered and the commencement of the material content of the message. This covers the time required for the called person to lift the receiver and make their announcement. It may be that this would be adequately covered by the connection time of the caller's equipment.

I would suggest that the message begin with a brief greeting. This alerts the called person to the fact that they are hearing a recording and hopefully prepares them to take in the detail to follow. It cannot however be expected that any such delay would be sufficient to cover the duration of an answerphone announcement.

· Repetition

The material content of the message should be repeated in full once, after an announcement to this effect.

This should ensure that an incomplete misleading message is not left on an answerphone. It will also provide the live recipient a second chance to hear any part of message that they have missed for any reason. Announcing the repetition provides an opportunity to hang up.

Repetition places additional pressure on the need to keep the content brief. 

· The message must be as brief as possible

Follow up calls

Some believe that "best practice" following an NAA call is to immediately queue an agent-attended call. The number would be immediately re-dialled whilst an agent waited for the call to be answered, so that the original purpose of the call is fulfilled as intended. This would also provide an opportunity for the agent to cover any need to apologise for the NAA call and to thereby recover the situation for that person.
The provision of the DMA Code of Practice which demands a 72 hour delay before another call is made should not apply when the Informative Message is being used.
I do not believe that a simple rule can be made about when it is best to call again. This depends on many factors; how great is the risk of another NAA call? will the recipient perhaps be expecting the follow up call every time the phone rings? What time of day was it when the NAA call was made?

In general I would suggest that the follow up call should be attempted as soon as possible, unless there is a high probability that this would result in another NAA call (one hopes not). On hearing that someone has tried to contact us, most of us would expect them to try again, even if we were not necessarily desperately keen for that to happen. I believe that it is best to close the situation off as swiftly as possible.

The other question is of whether or not to make reference to any further call in the Informative Message. I would suggest that if a clear indication can be given of when that will be, it should not be discouraged, assuming complete confidence that this "promise" will be fulfilled. If not, it is probably best to say nothing at all.
Calling Line Identity

(I have covered this issue in part previously)

· Use of CLI

Where a useful return number can be provided, I believe that this should be done. I can see no benefit in compelling provision of CLI where the number would not be recognised by the person being called. Caller Display does not tell you who is calling (unless you, or you caller display unit, recognise the number).

Where a nuisance call is being made, CLI can be useful in identifying the offender so that action may be taken against them, especially where the call is silent so the caller is not identified by what is said. I would therefore support any move to compel CLI to be provided by those making nuisance calls. I would however prefer that they were compelled not to make the nuisance calls in the first place. I would also question how those failing to provide CLI when making nuisance calls would be identified so that action could be taken against them!

When making direct marketing calls the CLI / return number provided should be for the use of those who wish to call back to follow up the direct marketing call. They may wish to confirm details that were discussed, or perhaps to verify that the caller was who they said they were. Withholding this facility in order to deal with the minority situation of the NAA call is foolish and unnecessary.

There may be situations where no useful return number can be provided. If that is so, why waste everyone's time and money by setting up a presentation number to connect to a meaningless message.

There will also be situations (e.g. calls originated from outside the UK network) where CLI could not be delivered.

· Anonymous calls

All anonymous calls should be regarded as potentially cases of "persistent misuse".

Anonymity in a voice call is determined by what is said during the call. If the caller gives their name, the call is not anonymous; if they do not, it is.

Withholding CLI does not make a caller anonymous. Providing CLI does not prevent anonymity by identifying the caller to the person being called (unless they can be guaranteed to recognise the number provided, or to have consented to always making a return call to conduct the conversation).

· Misuse of CLI

I see CLI as a means for making a reciprocal call. If a person calls me presenting their number, I would expect to be able to use that number to speak to them (or a suitable substitute).

If a caller is unable to receive a return call, I would expect them to be honest about this, rather than attempting to deceive me by providing a number. The only exception to this is where they have a number that I would recognise on my caller display unit, and they would wish to alert me to the fact that they are calling.

Percentage drop rates

US federal regulations require that automated diallers operate with a drop rate of 3% or less. The DMA Code of Practice specifies a maximum rate of 5% for Silent Calls. The MRS specifies 4%.

Many have suggested that similar principles remain in place for use of Informative Messages. I believe there will be an argument about the figure, but the DMA and others will retain this provision.

The Ofcom Statement of Policy on persistent misuse declares that for "persistent misuse" a percentage approach is not appropriate. Ofcom's powers are entirely for the purpose of protection of the interests of citizens. The effect on someone suffering the nuisance of a Silent Call is not affecting in any way by the number of completed calls made by the perpetrator of that nuisance on the same day. Any activity which is deemed to be of sufficient nuisance in itself as to be regarded as "misuse of telecommunications network or service" must be ceased outright.

Some will argue that the public needs to be protected from suffering an excessive number of worthless NAA calls with an Informative Message. Yes, but there is an important difference between the Silent Call and the Informative Message. The Informative Message includes the name of the caller.

If recognition of the effect of this difference this does not cause users of predictive diallers to think very carefully about their drop rates I would be surprised. Industry groups will also have an interest. The DMA continues to blame those outside its membership and the telemarketing industry for the majority of the nuisance of Silent Calls. If the volume of Informative Messages is seen to be a problem the impact will be directly reflected back to wherever it belongs.

I have my doubts about rules based on percentage limits anyway. The degree of sophistication of the equipment and software in use varies considerably. Those with highly effective dialler systems can operate very productively with a very low drop rate, others may struggle to keep within an upper limit. Where a limit is declared, this can easily become a target. If a limit is set, it must accommodate the "worst" case, so as to keep them within compliance. This fails to exert any pressure on the "best" to achieve the lowest rate they can,. Indeed it may cause them to be unduly slack in their efforts. If the "best" are perhaps those with the greatest volume, then this can have a very damaging effect.

There should be a business imperative to design, develop and deploy increasingly effective predictive dialling systems in a continuing search for improvement. Any suggestion that one only needs to attain a certain maximum drop rate and may then relax boasting compliance works against this need for improvement.

Regulation

Enforcement by Ofcom

Ofcom's involvement in this area is related to the powers to deal with "persistent misuse". The anonymous Silent Call is an example of persistent misuse. I would regard the anonymous call transmitting a recorded message that was "Silent" with regard to identifying the caller as another example of "persistent misuse".

I do not see any violation of any of the many points outlined above as representing "persistent misuse", except in the most extreme case.

Calls including recorded messages are given as a category that may include examples of persistent misuse in the Ofcom Statement of Policy. Some of the content of that section refers to the provisions of the PECR 2003, but was drafted before the PECR 2003 had itself been drafted; this must be removed at some suitable point.

Ofcom may wish to make a statement confirming that whilst determinations of what is persistent misuse are made having regard to the principles outlined in its Statement of Policy, the list of examples given cannot be considered to be exhaustive. It could also be more helpful by making an explicit statement along the following lines:

"A recorded message used to announce the name of the caller and the reason for the call, in an atypical situation where there is no agent available to perform this essential courtesy, would not necessarily be regarded as "persistent misuse". 

I believe that Ofcom should keep well away from all the discussion about the provisions of Codes of Practice and get on with its job of dealing with those who are practising "persistent misuse" by making Silent Calls. 

Enforcement by the ICO

Any message deemed to have a "direct marketing purpose" will breach regulation 19 of the PECR 2003, unless transmitted with the express consent of the recipient.

We await publication of a statement from the ICO to restate and perhaps expand on the private statements provided to me on 9 June and the DMA on 17 August.

The indications have been that a pragmatic approach will be taken. Firmness must be applied to avoid the potential for any assumption of license to transmit messages other than in the context of a genuine attempt to make a call involving an agent. The propriety of the purpose of delivering a courteous message, as a means of avoiding Silent Calls is well recognised. It is likely and proper that the potential hint of a marketing purpose through use of a caller's name that is a brand and a desire to avoid annoying the person hearing the message will not be issues of concern.

Industry Codes of Practice

Industry groups will wish to provide guidance and assistance for their members. It is to be hoped that this will not be over-prescriptive for the reasons outlined above. I expect to be disappointed. I would hope to have the opportunity to present some of the ideas detailed above for consideration.

